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RECENT CASES

Edward S. Dabney.

J

Life Insurance-Accideut Policies-Death in War.-The deceased held a policy from the defendant, insuring the holder against
bodily injuries effected solely by "external, violent and accidental
In the policy was a provision that no benefits would be
means."
paid for injuries received under any circumstances from firearms or
any kind of explosives, or if inflicted by another. Deceased was
drowne'& when the British steamer Arabic was torpedoed August 18,
1915. Held, that the beneficiary could recover. The court said that
since the deceased died by drowning, the explosion was not the direct
cause of his death, and so did not come within the exceptions in the
policy. Woods v. Standard Accident Insurance Co., - Wis.
166 N. W. 20 (1918).
This holding seems to be contrary to the numerical weight of
authority, the view of which is well illustrated by Bird v. St. Paul
Fire and Marine Ins. Co., 167 N. Y. S. 707, and Lynn Gas & Electric Co. v. Meredian Fire Ins. Co., 33 N. E. 690. In the Bird case,
in November, 1917, it was decided by tbj New York Supreme Court
-,
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f hat there might be a recovery on a policy against fire on a canal

boat, where fire caused an explosion, this, in turn, causing a large
quantity of dynamite to explode, that causing a concussion of the air,
which injured the canal boat lying over 1,000 feet away. No fire
at all reached the boat. In the Lynn Gas Co. case, decided by the
Massachusetts court, in 1893, and referred to in the Bird case, a fire
caused a short circuit in electric wiring, a consequent increase in the
electric current, a higher power exerted on the flywheel, a greater
resistance to the machinery, a consequent destruction of a pulley, resulting in the destruction of the main shaft and a rupture of succeeding pulleys to the jackpulley, and by reason of flying pieces of
the jackpulley the flywheel was destroyed and the machinery smashed.
Here it was held that there could be a recovery on a policy against
loss or damage to the machinery by fire. The basis of these cases is,
that it is sufficient if the controlling cause of the loss comes within
the risk, and it is not necessary that it be the direct cause. The
Wisconsin court attempted to get around a line of similar cases by
simply saying that they did not apply to this case.
Joint Wills by Husband aizd Wife-Revocation of Joint WillsPublic Policy.-A husband and wife made a mutual joint will. The
wife died and the husband accepted the benefits under the will. The
husband remarried and after his death his second wife elected to take
under the statute. Held, that mutual wills are not against public
policy. That a joint and mutual will cannot be revoked by one of
the parties after accepting benefits under it. Lewis, et al. v. Lewis,
(Kan.) 178 Pac. 421.
In this case the court goes so far as to hold that, even tho the
statute gives the widow the right to elect to take under the will or the
statute, a mutual will made by husband and wife and under which
the husband accepted benefits, cannot be rendered inoperative by a
subsequent marriage of the husband and election by the second wife
to take under the statute. This conclusion is reached on theory that
the mutual will is both a will and a contract, and that even if the
second marriage revoked the testamentary part of the will the contract part was still enforceable by the legatees.
Testamentary Capacity-Dreams-Inthe recent Kentucky case
of Gay v. Gay, decided February11, 1919, and cited in 209 S. W. 11,
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in which the will of Lizzie H. Gay was contested, the testamentary
capacity of the testatrix was alleged to have been affeted by dreams
which she had experienced. The case is interesting because of its
novelty, there being no other reported cases where a person's testamentary capacity is alleged to have been affected by dreams. It
was proved that more than 20 years before the death of the testatrix her 'son Benjamin was afflicted with rheumatism, and that she
represented that she had a dream, in which the words "pile on
fagots" appeared, and she interpreted this to mean that she should
beat his room with a strong fire, which she did, and he became well.
After his death, in 1905, she dreamed that he appeared to her with
a bridle in his hand, and said, "wash your reins;" that she interpreted this to mean that she should take the control of the lands
which she had placed in the hands of his widow to assist in the maintenance of her family, and put them in the hands of a trust company for the same purpose, which she dial. In 1905, when her son
Benjamin diid, she had a dream in which the date of the birth of her
son Jacob appeared in golden letters, and she interpreted this to mean
that she should be comforted, and she yet had something to look forward to and live for. About 1907 or 1908 her son Jacob was sick
in a hospital, when she had a dream in which she washed lier hands
twice, and then a third time, and they became clean, and she interpreted this to mean that he was going to recover. In 1906 or. 1907
her son Benjamin appeared to her in a dream, and advised her to
put her tobacco crops in a pool, which she did. In 1914, when the
war between France, Russia, England, Germany, Austria and Servia
was fairly begun, she saw a bear pressing against a door and the
door fell. This she interpreted to mean that the Russians were going
to win the war.
The court held that the effect of these dreams upon the testatrix
was not sufficient to impair her testamentary capacity.

